The Security Council
The Authority of the Security Council over Non-Members
The Security Council occupies a unique position within international affairs. One of the
unique facets of the post-1945 legal order is that the use of force by States is prohibited on
the international plane except in cases of consent, self-defence and, most notably, Security
Council authorisation. Indeed, it is often stated that the Security Council is the only actor
which can use force in international law. Although that assessment is, almost certainly,
accurate, it should nevertheless be seen as surprising. After all, the Security Council is an
organ of the United Nations. It was created under the UN Charter, and its authority is based
on conventional law, synallagmatic obligations between the State parties. Nevertheless, the
prohibition on the use of force (also a product of the Charter) has become a general obligation
under customary law (and may have acquired jus cogens status). In parallel, the Security
Council appears to have interpreted its role as to maintain peace and security in the
international community as a whole, and not simply within the community of Charter
members. In order to accomplish that task, it has exercised, sought to exercise or shown
willingness to exercise authority under both Chapters VI and VII of the Charter over States
non-members and over non-State and sub-State actors.
The resolutions of the Council selected below demonstrate either an attempt by the Council to
exercise authority or demonstrate its belief that it is competent to exercise authority over a
non-Party (in some cases, such as Israel and Jordan in Resolution 101 (1953), a State nonmember and in other cases, such as ISIL in Resolution 2170 (2014), a non-State actor). The
Security Council’s wide interpretation of its mandate has been accepted both by the ICTY, in
the Dusco Tadić decision, and by the ICJ, in its Kosovo advisory opinion. Its power to bind
non-Members has not been universally accepted, however. Before Switzerland joined the
organisation in 2002, its position was that as a non-member it could not be bound by the
Security Council’s decisions.
For obvious reasons the position of the Security Council within the international legal order is
of great importance, and never more so than now, when international peace and security faces
a number of growing threats from non-State actors such as international criminal
organisations and non-State-aligned militias such as ISIL.
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Judicial Review of Security Council Decisions
‘The Security Council is not a body that merely enforces agreed law. It is a law unto
itself. If it considers any situation as a threat to the peace, it may decide what measures shall
be taken. No principles of law are laid down to guide it; it can decide in accordance with
what it thinks is expedient.’ (Dulles, John Foster, War or Peace (Macmillan 1950) 194-195.)
The Security Council is one of the most powerful actors in modern international law. The
Charter of the United Nations grants the Council a wide discretion to declare a situation to be
a ‘threat to international peace and security’, and to respond to that situation. It has the
authority to mandate the use of force against a State, to permit the (otherwise illegal) use of
force by a State, and to require action by a State. It remains unclear, however, to what extent
the Council’s powers are limited and, if its power are limited, to what extent those limits can
be enforced. The documents selected are some of the most significant judicial and academic
contributions to that debate.
The major judicial statements on the subject at the international level have been made in
separate and dissenting opinions. The ICJ has had the opportunity to consider the question
but has not, as yet, considered it necessary to make any pronouncement. Judges Bedjaoui and
Weeramantry and Judge ad hoc Lauterpacht have given indications that, in their opinion, the
Court is capable of reviewing the acts of the Security Council, and those wishing to explore
this question in greater detail should consult Bedjaoui’s extrajudicial work, The New World
Order and the Security Council. At the regional level, however, the European Court of
Justice has, indirectly, reviewed the actions of the Security Council in its decisions in
Kadi. Kadi challenged the legality of European Council Regulation 881/2002, which
implemented UNSC Res 1267(1999): the question for the ECJ was not the legality of the
Security Council Resolution directly, therefore, but the legality of the implementing measures
adopted by the European Council. The Court of First Instance found that implementing
measures of Security Council Resolutions can be reviewed, but only for conformity with jus
cogens (which it found did not apply to the instant case). The Grand Chamber, however,
took a more expansive view, finding that compliance with human rights norms should also be
established.
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